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Go ſeek your fortune. If you have 
merit, the generous Public will coun- 
tenance and encourage it; if not, the 
fault is your's, and not the Public's. 
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REFLECTIONS 
UPON 
TENANTS FOR LIFE. 
CREATED BY ACT OF LAW. 


\ G3. F N 
As TENANTS IN TAIL AFTER POSSIBILITY OF 
ISSUE EXTINCT.—T EXANTS IN DowER. 
— TENANTS BY THE CURTESIE: 


CREATED BY ACT OF THE PARTY, 


As TENANTS FOR LIFE—AND TENANTS PER 
AUTER VIE. 


With ſome OßsERVATIONSs upon the PRINCIPLES 
of InNJuncT1ons for reſtraining ſuch Texans, 
and others, from WASTE. ; i 
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T common law, a tenant in tail Coke Lite. 
1 . * a 253 h. A 
after poſſibility of iſſue extinct, P. *7 ** 5 


though in fact no more than a tenant for -— 
life, was not puniſhable for waſte, for D 

the inheritance that once was in him, 

and therefore the law indulged him with 

that privilege. ; ; 
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Tenants by the curteſie and in dower, 
were puniſhable at common law, and 


ſubje& to pay damages to the value of 
the waſte committed in an action com- 
menced by the owner of the inheritance, 
But that particular ſpecies of tenants 


who enjoyed eſtates created by act of the 


party, were not liable to anſwer in da- 
mages or otherwiſe for any waſte com- 
mitted by them, becauſe it was in the 
power of the perſon who created the 
eſtate, to impoſe ſuch terms as he 
thought proper, and if he neglected it, 
he had no one to blame but himſelf. 
But thoſe particular intereſts for life, 
which devolved upon the tenants by 
mere act of law, were always ſubject to 
the controul of that law, which gave 


birth to their exiſtence; and therefore 


as it was not in the power of the perſon, 
who owned the inheritance, to reſtrain 
ſuch tenants from the commiſſion of 
waſte, the Iaw took care to ſecure the 
inheritance from any injury or deſtruc- 
tion ſuch tenants might do to its pre- 


judice. 5 
ä Thou gh 
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Though this doctrine reſpeAing ten- 
ants for life created by the party, may 
appear very rational in theory, yet it 
was found extremely inconvenient in 
practice; as ſuch tenants took advantage 
of the ignorance of their grantors, and 
availing themſelves of the protection of 
the law, frequently committed acts of 
depredation, not only injurious to the 
owners 'of the inheritance, but highly 
detrimental to the general welfare of the 
public. 
It is true, there were ſome doubts 
amongſt the common lawyers, whether 
a tenant by the curteſie, though created 
by act of law, was puniſhable for waſte ; 
but the better opinion ſeems to have 
been, that he was ; and if we conſider 
that he owed his eſtate merely to the 


— . ̃ —_ A ————————_— 
n * 7 = 


: law, the ſame law that gave it him, by 
1 no means gave him a power of doing 
f any thing which would be detrimental 
0 


to the owner of the inheritance : ſuch 
1 doctrine would be inconſiſtent with 
thoſe ſound principles of reaſon and po- 

licy on which the common law of this 
h country is founded. 


* Though 


1 
Though the Statute of Marlebridge 
provided a remedy againſt tenants for 
life, and tenants for years, by giving 
the owner of the inheritance an action, 


in which he would be intitled to reco- 


ver damages for the waſte committed, 
yet inaſmuch as the recompence was 
frequently inſufficient to anſwer the 
real damages committed, the Statute of 
Glo'ſter not only enlarged the meaſure of 
damages, by declaring that the place 
waſted ſhould be recovered, together 
with treble damages, as an equivalent 
for the injury, but alſo extended the 
remedy againſt tenants by the curteſie, 
and tenants in dower, who were till then, 
only puniſhable at common law. 


At firſt fight, one would have been 
tempted to think that the recompence 
here given, would be a very ample ſa- 
tisfaction for any injury any tenant for 
life might commit, but there are ſo ma- 
ny inconveniences attending the proſe- 
cution of a ſuit under this ſtatute, that 
it is very ſeldom adopted. The more 
modern praQtice is, for the owner of the 


Inheritance to commence an action upon 
1 


Do - 


the caſe, in the nature of an action of 


waſte; in which caſe, though he is not 


abſolutely intitled to recover treble da- 


mages, yet he will obtain in damages, 
a recompence in proportion to the real 
injury he has ſuſtained, —By this means, 
the difficulties attending an action upon 
the ſtatute are avoided, and the plaintiff 
as liberally paid, as if he had really 
recovered the place waſted, with the 
treble damages given by the act of par- 
liament. 


At common law, and under the Statute 
of Glo'ſter, the reverſioner or remainder- 
man, might bring his action againſt 
tenants by the curteſie, and tenants in 
dower, after they had even ſold their 
eſtates; for as no privity ſubſiſted be- 
tween the alienee and the owner of the 
inheritance, and as the tenants by, the 
curteſie and in dower, could not confer 
a privilege they themſelves were not en- 
titled to, the lands became equally for- 
feitable, in whoſoever hands they were 
by the commiſſion of waſte; and this 
very remarkable and convincing reaſon 
is aſſigned ; becauſe, as the alienee would 


B 3 by 


Beaamont's 


Caſe. 


9 Coke 142. 
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by the purchaſe, become tenant per 


auler vie, and no action lay againſt ten- 


ants per auter vie, till the Statute of 
Marlebridge, the conſequence would 
have been, that the reverſioner or remain- 
der-man would have loſt his remedy, 


'which the law will never ſuffer. The 


alienee could not be tenant by the cur- 
teſie or tenant in dower, for ſuch eſtates 
are only created by act of law, whereas, 
his eſtate originated by the mere act of 
the party; and ſuch a tranſmutation of 
property, could never prejudice the ow- 
ner of the inheritance, for that would 
make the law the inſtrument of injuſ- 
tice; and therefore the common law 
right of action is never loſt againſt ten- 
ants by the curteſie or in dower, by ſuch 


a transfer of property. 


Sometimes the law gave the damages 
to one, and the place waſted to another, 
in an action upon the Statute of Gloſter; 
as where an eſtate was limited to A. for 
life, with reverſion in fee to B. and they 
both joined in a leaſe to C. for life. In 


this caſe Lord Coke ſays, in an action 


brought by the grantors, one ſhall have 
the 


1 


the damages, and the other ſhall reco- 
ver the place waſted.— In Paget's caſe, 
5 Coke 76, it was reſolved, — That where 
there be tenant for life—remainder for 
life—remainder in fee; if tenant for life 
doth waſte in trees, and afterwards he 
in the remainder for life dies, the action 
of waſte is maintainable by the owner 
of the inheritance for the waſte done 
in the life of him in remainder for life, 
for it was to the diſinheritance of him 
in remainder in fee, and the impediment 
which was the mean eſtate for life being 
taken away, the action revives and accrues 
to the remainder- man in fee. 


The ſame law, if he in remainder for 
life after the waſte, ſurrender his eſtate 
to him in remainder or reverſion in fee. 


It is true it was objected that at the 
time of the waſte it could not be to the 
damage of him in remainder or rever- 
ſion in fee, in reſpect of the mean eſtate 
for life; but it was anſwered and re- 
ſolved, that when the tree is ſevered, the 
property belongs to him in remainder 
or reverſion in fee, 
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And here it may not be improper to a 

_ obſerve what inconveniences and diffi- 9 
culties aroſe, reſpecting the place waſted; fi 
for if judgment had been recovered I} 
| upon the Statute of Glo'ſter, againſt a p 
tenant for life, for waſte done in a houſe h 
or a wood ; unleſs the waſte had been al 
2 Inſtitutesg4 committed, in the language of the law, h 
ſparhm, the plaintiff would only be al 
entitled to recover the room or the ſpot tc 
where the treegrew, which often proved it 
rather a burthen than otherwiſe to him; aj 


and for that reaſon, this action is pretty 
generally diſuſed, 


| at 

It is worth while to obſerve, how in 

extremely cautious the law has been, in * 

protecting the reſpective intereſts of ot 

the parties, and therefore, though te- ti 

nants for life whether created by act of th 

law or otherwiſe, were entitled to all th 

| privileges which were neceſſary for the an 
| benefit and enjoyment of their eſtates ; a 
yet if at any time they exerciſed thoſe be 

privileges to the prejudice of the inhe- ac 

ritance, they immediately became reſ- in 

ponſi ble, by expoſing their eſtates to for- w. 

feiture quoad the particular part abuſed, ſh; 


and 


(-9 1 

and ſubjecting themſelves to make 
good the damages they had committed: 
for however juſtly entitled a tenant for 
life may be to cut down timber to re- 
pair the houſe he lives in, to maintain 
his barns, to ſupport his gates and ſtiles, 
and to make ploughs for the tilling of 
his land; yet if he cuts down timber 
and ſells it, he thereby becomes ſubject 
to an action of waſte, for converting 
it to an uſe he had no power by law to 
appropriate it to. 


Here therefore the law interpoſes its 
authority, and gives the owner of the 
inheritance, an action againſt ſuch te- 
nants for life, either upon the ſtatute 
or at common law. Nay further, if 
timber trees be cut down by a ſtranger, 
the owner of the inheritance, and not 
the tenants for life, ſhall have them; 
and whoever takes them away, whether 
a ſtranger or the tenants for life, ſhall 
be anſwerable for the ſame in an 
action of trover, to ſuch owner of the 
inheritance. But there may be caſes 
where even the owner of the inheritance 


ſhall not be able to ſupport an action of 
trover 


Paget”s Caſe 
5 Coke, 76B, 


1 


trover for timber trees cut down, either 
by the tenant for life, or a ſtranger; as 


where an eſtate is limited to A. for life, 


with remainder to B. in tail, with re- 


mainder or reverſion to C. in fee, if 


timber trees be cut down by the tenant 


for life, more than are ſufficient to 
anſwer the purpoſes and privileges in- 
cident to ſuch eſtate for life, though B. 
if living, may bring his action of waſte 


or trover againſt A. yet if B. dies, the 


action of waſte devolves upon C. the 
owner of the inheritance, and the action 
of trover for the timber will go to the 
executor or adminiſtrator of B. for the 
right of property in the timber from 
the ſeverance, being once veſted in B. 
that right as a perſonal one, will go to 
the executor or adminiſtrator of B. but 
not ſo compleatly as to enable the exe- 
cutor or adminiſtrator to ſupport the 
action, till demand and refuſal of the 
timber has been proved. For though the 
right veſted in the executor was a per- 
ſonal one, yet inaſmuch as trover al- 
ways imports that kind of tort which 
falls within the doctrine of perſonal 


actions, 


4 
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u 
actions, it will be abſolutely neceſſary for 
ſuch executor or adminiſtrator to make 
a demand before he brings his action. 


Great as theſe benefits are, and how- 
ever well protected our property may be, 
both by the common and ſeveral ſtatute 
laws, yet as preventive juſtice is infi- 
nitely preferable to puniſhing the of- 
fenders, either for wilful or ignorant 
acts of depredation, courts of equity 
have very wiſely interpoſed their autho- 
rity and ſtopt the commiſſion of thoſe 
acts by injunction, which no damages, 
no pecuniary puniſhment would ever be 
equal to repair. And here it will be 
neceſſary to. remark, that, as all courts 
of. equity were introduced to correct 
the rigour of the common law, and the 
better to enable the judges of thoſe 
courts to do equal and indifferent juſtice 


to all who appeal to them, ſuch judges 
are. bound to make the common law the 


ground work, the baſis, and the rule of 
their conduct; for it is their duty not 
to annihilate, but to improve that law 
and render it more ſubſervient to the 


general intereſts of mankind, by found- 
ing 


T as 1 


ing their judgments not on the rigid 


rule of right; but on the patticular cir- 
cumſtances of the caſe, and tempering 


them with a moderation and lenity, the 


common law, as a pofitive inſtitution, 
is incapable of. For this reaſon it is, 
that whoever applies for an injunction 
muſt ſhew himſelf owner of the inhe- 
ritance, for as the common and ſtatute 
law provided a remedy for him only 
who was entitled to the inheritance, the 
courts of equity which found their ju- 
riſdiction upon thoſe laws, expect the 
ſame right in the parties applying for 


its interpolition as would enable them 


to recover at law. And ſo very parti- 


— - 


Whitfield v. 
Bewitt, 

P. W. 2. 240. 
2 Atkins, 117 


cular are thofe courts in their attention 
to the legal rights of the parties, that 
even in caſes where an eſtate has been 


given to huſband and wife for life, with ” 


remainder to the firſt and other fons of 
their two bodies begotten in tail male, 
with remainder to B. in fail general : in 
this caſe when the huſband and wife 
have cut down timber before iſſae born, 
they have been enjoined from commit- 
ting any further waſte, at the applica- 

tion 


1-8-4 ; 

tion of B. the remainder- man: for as B. 
till iſſue born was the apparent owner of 
the inheritance, he only was intitled to 
the timber; the court even refuſed to 
im pound the money till the event of 
iſſue born, &c. was determined, but de- 
creed the money te he paid to the re- 
mainder-man in the firſt inſtance, and 
upon this principle, becauſe he only at 
the committing of the waſte was capable 
of ſupporting an action at common law, 
or upon the ſtatute, or to have recovered 
damages for the timber in an action of 
trover, for though the remainder-man 
could not bring treſpaſs, becauſe the 
tenant for life's poſſeſſion prevented it, 
that action being merely poſſeſſory, yet 
when the timber was ſevered from the 
land, he might ſupport an action of tro- 
ver; for as poſſeſſion is the heartſtring 
of treſpaſs, ſo property alone gives a 
right to maintain trover. 

Thus where A. tenant for life re- 
mainder to B. in tail as to one moiety, 
remainder as to the other moiety to C. 
an infant in tail, remainder over; tim- 


ber upon the premiſes greatly decaying. 
4 | ts B, the 


3 Atkins, 755 


Bewitt v. 
Whitfield, 


P. W. 3. 267. 
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24. (14 ] 
B. the remainder-man brought a+ bill, 
praying that the timber decaying might 
be cut down, and that the plaintiff and 
the other remainder-man in tail, the in- 
fant, might have the money ariſing by 
the ſale of this timber. The tenang 
for life, on the other hand, inſiſted on 
having ſome ſhare of this money. Lord 
Chancellor determined. That the tim- 
ber, whilſt ſtanding, was part of the in- 
heritance, but whenever it is ſevered, 


either by the act of God, as by tempeſt, 


or by a treſpaſſer, it belongs to him 
who has the firſt eſtate of inheritance, 
whether in fee or in tail, who may 


bring trover for it. Secondly, that the 


tenant for life ought not to have any 
| ſhare of the money ariſing by ſale of the 
timber: but as he has a right to what 
may be ſufficient for repairs and botes, 


his Lordſhip directed, that care ſhould 
be taken for that purpoſe; and what- 


ever damages ſhould be done to the 


| tenant for life, on the premiſes by him 


held for. life, the ſame ought to be 
made good to him. With regard to the 
timber plainly decaying, it was for the 
benefit of the perſons intitled to the 


ſame, 


C 1g 1 
ſame, that it ſhould be cut down; but 
his Lordſhip declared that it ſhould be 


done with the approbation of the Maſ- 


ter, and directed that trees though de- 
caying, if for the defence and ſhelter of 


the houſe, ſhould not be cut down; and 


ordered one moiety of the clear money 
to be paid to the plaintiff, and the other 


moiety belonging to the infant, to be 


put out upon government or real ſecu- 


rity, for the benefit of the infant, to be 


approved of by the Maſter. 

In the caſe of Wallis and Hodſon, 
Lord Chancellor Hardwicke is reported 
to have ſaid, that a child in ventre /a 
mere was a perſon in rerum naturd, and 


2 Atkins, 117 


as much one, as if born in the father's 


life time; and that upon a bill brought. 
in his behalf, a court of equity would 
grant an injunction in his favor to ſtay- 
waſte, And the caſe in 2 Vernon, 710, 
is cited upon that occaſion, But in 


neither of thoſe caſes was that the prin- 
ciple point, and thecourt muſt be under- 


ſtood with ſome reſtriction, for antece- 


dent to the ſtatute of W. 3. if timber 
had been cut or blown dowa' before the 
3 child 
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child came into eſe, the next owner of 
the inheritance would have had both 
a legal and equitable title to the ſame; 
for at common law if an eſtate had been 
limited to A. for life, with remainder 
to his firſt and other ſons in tail, with 
remainder to B. for life or in tail. If A, 
had died leaving his wife enfient with 
child, though the child ſhould , after- 
wards have been born and lived, he 
could not have taken; becauſe not in 
eſſe at the time when the particular 
eſtate determined. If therefore he was 
not. capable of inheriting the eſtate, he 
could not be an object for. a court of 
equity to protect. But as by the 10 W. 
3. c. 16. “ It was enacted, that where 
any eſtate that then was or ſhould here- 
after, by any marriage or other ſettle- 
ment, be hmited in remainder to or for 
the uſe of the firſt or other ſon or ſons 
of the body of any perſon lawfully be- 
. gotten, with any remainder or remain- 


ders over to or to the uſe of any other. 
perſon, or in remainder to or to the uſe 


of a daughter or daughters lawfully be- 


gotten; with any remainder or remain-' 


1 5 ders 
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F 7 1 
ders. to any ather perſon ar perſons. 
That eny ſon or ſons, or daughter ar 
daughters of ſuch perſon ar perſons law- 
t hegotten, or to be begotten, that 
ſhall. be born after the deceaſe gf his. 
ber, ot their father, ſhall and may by 
virtue of ſuch. ſettlement, take ſuch 
eſtate ſo limited to the firſt and. other 
ſons, or to the daughter or dayghters in 
the ſame manner, 4s if born in the life» 
time of his, her, or their father al- 
though, there ſhall "happen. no eſtate to 
be limited to truſtees, after the deceaſe | 
of the father, to preſerve the contingent - 
remainder to ſuch after-barn ſon or ſans, 
daughter or daughters, until he, ſhe, or 
they come in, go, or. are born to take 
the fame,” It ſeems but reaſonable 
therefore, chat a court of equity ſhould 
protect and preſerye that eſtate, which 
by this ſtatute, a poſthumgus child is 
naw rendered capable of igheriting ; ; 
and it appears the more conſiſtent, as 
correſponding with the principles laid 


down in the caſe of Bewit and Whit- 2P. Ws. 240. 


held. 7 
e Indeed 


Abrahal Vs 
Bubb, 


2 Shower, 69. 


Williams v. 
Day, Caſes 
in Chancery 


ad part fo. 32. 


Caſes Temp. 
'Talbot,P.12. 


Garth v. 


[ _—— 
Indeed courts of equity have greatly 
extended their authority, and with great 


juſtice granted relief (where no action 


of waſte lay either at common law, or 
upon the ſtatute) in the particular in- 
ſtance of a tenant in tail after poſſibi- 
lity of iſſue extinct, whom they have 
reſtrained by injunction, from pulling 
down houſes, cutting down trees which 
ſtood in defence of the houſe, and 
fruit trees in the garden; and for this 
reaſon as 1 underſtand it, becauſe 
though he is diſpuniſhable at common 
law for the inheritance that once was 
in him, yet that law which exempted 
him from puniſhment for waſte, did not 
give him a partial right to the inheri- 
tance ; it gave him a right only to uſe 
and enjoy, and not to abuſe or deſtroy 
the inhetitance. Such .a power, would 
be inconſiſtent with every idea of an 
eſtate for life, and repugnant to juſtice 
and common ſenſe, For the fame rea- 
ſon it is, that where a tenant for life 
without impeachment of waſte, pulls 
down houſes, or attempts to deſtroy 


Dakine trees Planted for the ornament of the 


3 Atkins,75 


houſe, 


2 


* 


19 ] 


houſe, a court of equity will reficalt 


him by injunRion. for the granting of 
an eſtate for life. without impeachment 


of waſte, does not give ſuch, tenant for 


life a power to deſtroy the inheritance. 
A more ſtriking caſe cannot be found 
to confirm the doctrine here maintained, 
than where upon an exception taken to 
the Maſter's report, becauſe he had 
charged the tenant for life without im- 
peachment of waſte, | with ſeveral ſums 
for the repairs of tenants houſes upon 
the eſtates ; the court over-ruled the ex- 
ception, and declared, that notwith- 
ſanding tenant for life is without im- 
peachment of waſte, yet he ſhall be 
obliged to keep tenants houſes in repair, 
and ſhall not ſuffer them to run to ruin. 
In Sir Herbert Packington's caſe, Sit 
H. Packington, who was tenant for life 
without impeachment of waſte of an 
eſtate in Worceſterſhire, being out of 
the kingdom, his agent was made de- 


fendant to a bill brought to ſtay waſte, 


by Mr. Packington, (fon of Sir Her- 


bert) the firſt tenant in tail. After 
anſwer put in, motion was made for an 


C 2 injunction 


Parteriche v. 
Powlet. 


2 Atkins, 383 


z Atkins, 218. 
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injunction to ſtay Sir Herbert's agent 


from cutting down trees in the park at 


Weſtwood, which were either an orna- 
ment ot a ſhelter to the manfton Houſe, 
The court reſtrained the defendant from 
cutting down trees in lines or avenues, 
or ridings in the park. | 

In the caſe of Garth and Cotton. G. 
tenant for 9g years if he ſhould fo long 
live; without impeachment of waſte, 
except voluntary waſte, remainder to 
truſtees. to preſerve. contingent rem aĩn- 
ders; remainder to the firſtand other ſons 
of 6. in tail male, remainder to l. C. in fee, 
G. before a ſon born, and Sir John Cot- 
tan agreed to cut down timber upon the 


eſtate, and that Sir John Cotton ſhould 
not take advantage. of its being waſte ; 


and the money ariſing from it was 


agreed to be diyided between them. 
Timber was cut down to the amount of 
two thouſand pounds. G. had a ſon 


born the twentieth day of May 1704 


ten years after the agreement executed ; 
He attained his age of twenty-one years 
and ſuffered a recovery of the eſtate to 


himſelf and his heirs. Upon a bill be- 
ing filed againſt the executors of the 


late 


Mom & Way 


Cons 2. rd. mn =o 


the biſhop-the revetſioner i 
8 the 8 5 16 


[ 21 ] 


late Sir John Cotton, to recover ſatis- 


faction for ſo much value of his inhe-⸗ 


titance as the late Sir John received un- 


der the agreement, and his executors. 


admitting aſſets, one thouſand pounds 
with four per cent. intereſt, to be com- 


puted from the filing of the bill was 
directed and decreed to be paid to the 


plaintiff the ſon of G. by. the executors 
of Sir John Cotton, 


Indeed in the caſe of a biſhop's leaſe, 


a tenant for years, who at common law 
was not puniſhable for waſte, and only 


term for years without impeachment of 
waſte by the expreſs grant of the owner 
of the inheritance, notwithſtanding be 
was permitted to carry away the Brick 


earth he had already dug, was ſtill re- 


ſtrained by injunction from any further 


digging: for the leſſee though a tenant 
without impeachment of waſte ſhall not 


be permitted to deſtroy ,the field againſt 
fee, to the 


ruin of the inheritance of the church. 
had 2 0 a power 


* „ 


made ſo by ſtatute, though poſſeſſed of a 


iſt P. Wm. 


Siber 
iſhop of 
London &. 
Webb. 
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f 22 1 
it would have been equally as injurious 
to the inheritance, as the tenant's digging 
it under an idea « of his not being ſubject 
to impeachment for waſte z yet even the 
biſhop , himſelf. could not afterwards 
have prevented it. It is true that the 
biſhop i is the owner of the inheritance, 
but that he has ſuch an abſolute domi- 
nion over it as a common lay perſon is 
entitled to exerciſe over his own eſtate 
is at leaft diſputable; for the owner of a 
lay inheritance,” may cut down trees, 
pull down houſes, and do what he plea- 


ſes without being accountable to any 


one for his conduct; but a biſhop moſt 
clearly cannot da any ſuch thing; for if 
he pulls down the palace or even lets it 
run to ruin, though as owner of the fee, 
no action of waſte, . yet a prohibition at 
common law lay againſt him, and up- 
on his death his executor would be ſub- 
ject to repait the damages in an action 
for dilapidations. 


In the caſe of Strachy v. Francis, up- 
on a motion made on behalf of the plain- 
tiff, who was patron of the living, 
' againſt the tector, for an injunction to 

1 ſtay 


| (2) 
ſtay waſte in cutting down timber * 
church- yard, Lord C. Hardwicke ſaid, 
« That a rector might cut yarn, timber 
for the repairs of the parſonage-houſe 
10 or the chancel, but not for any com- 
© mon purpoſe,” And this he might 
be juſtified in doing under the ſtatute of 
* Edw, I, ſtat. 2. intitled * Ne 
« Rector proſter nat arbores in cametrio.” 
He alſo ſaid, ** That the parſon might 
* cut down timber for repairing any old 
* pews that belong to the rectory, and 
* that he was intitled to botes for re- 
ne pairing barns and out-houſes belong- 
ing to the parſonage,” 

Beſides the caſes above referred to, 
which are confined merely to preventive 
juſtice, there are not wanting authorities 
to prove that courts of equity where they 


have ſeen that the bare granting of an 


injunction would be inſufficient to an- 
ſwer the true ends of juſtice, with a ſpi- 
rit that does honor to their proceedings, 


zd Atkins 


217. 


have not only exerted their authority, but 


even extended it to do compleat Juſtice. 8 


A more conſpicuous inſtance of the 
kind does not occur, than in that moſt 
excellent decree pronounced i in the caſe 
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of Lord Bijnatd, a decree which appears 


in (322-454 to be founded in the moſt fublirhe prin- 


right of doing it claimed by the tenant 


ciples of juſtice and-equity.—Lord Bar- 
nard, who being only tenant for life 
without impeachment of waſte, had al- 
moſt totally defaced the manfion-houſe 
by pulling down great part, and was 
proceeding entirely to ruin it, was not 
only reſtrained from the commiſſion of 


any further waſte, but even compelled to 
repair the wanton injury done to the in- 
heritance; and the more effectually to 


enforce the execution of ſo juſt a decree, 


the judge who pronounced it, appointed 


commiſhoners to fee it carried into exe- 
cution. | 

Having thus far endeavoured to ſhew 
the principles upon which injunctions 
for waſte againſt tenants for life, and 


| tenants for years, have been granted ; it 


may not be altogether uſeleſs and un- 


neceſſary to point out where the autho- 


rity of courts of equity hath been exerted 


to reſtrain. tenants for life from the com- 
miſſion of waſte, although no act had been 


done but only an intention ſhewn, and a 


for 


wwe a Tata A . 
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for life. As where a bill was brought by g 


the owner of the reverſion againſt tenant 


for life, and no evidence of any actual 
waſte, yet as he inſiſted upon his right, 


and it appeared he had none, the court 
granted an injunction; for it is not no- 
ceſſary that the owner of the reverſion 
ſhould wait till waſte actually commit 


ted] it will be ſufficient to prove that 


the tenant for life has no fach power as 
he claims or intends to exerciſe. In 


power to prevent a tenant for life from 
deſtroying, perhaps the very beauty of 
the eſtate, inſtead of impeaching the au- 
thority of a court of equity, rather 
points out and confirms the wiſdom of 


its interpoſition. 


In the caſe of Gibſon v. Smith. The 
plaintiff being truſtee of the late Duke 
of 'Wharton's eftate for the benefit of 
creditors, and having ſold a part to the 


defendant with a partieular exception 
and refetvation of the waſte of the manor, 
and all mines in the ſaid waſte, by virtue 


3 of 


this caſe, though the reverſioner could 
have no action at law till waſte actually 
committed, yet the want of ſuch a legal 


2 Atk. 182. 
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( 26 ] 
of a proviſo in the deeds of conveyance, 
brought his bill to prevent the defend. 
ant from committing waſte. by opening 
mines, &c. It was objected, that the 
bill was not properly brought, as this 
was a matter not for the determination 
of a court of equity. — That it was a 
mere legal right and a legal eſtate, and 
conſequently, there was no | occafion to 
come into a court of equity. But Lord 
Hardwicke. determined that the plain- 
tiff might come into a gourt of equity to 
reſtrain a defendant from opening mines, 
&c, even if he has only threatned it, and 
that it was not necęſſary that the plain- 
tiff ſhould wait till the waſte. was actu- 
ally committed, where the intention ap- 
pears, and the defendant even by his an- 
ſwer inſiſts on his right to do it. 

Moreover there may be, and certainly 
have been, caſes where no legal remedy 
ever exiſted, and yet courts of equity 
upon the ſoundeſt principles of juſtice 
and policy have interpoſed. As where 
A. being tenant for years, remainder to B. 
for life, remainder to C. in fee A. is 
doing waſte.—B. though he cannot 
| bring 
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bring waſte as not having the inheri. Ball Abr. 
tance, yet he is intitled to an injunction. Bofvell's 
o likewiſe in the caſe of a mortgagee Swe. 
in fee in poſſeſſion, who has not only 2%: 
been reſtrained from - committing any 

further waſte, but abſolutely decreed 

to account for the timber already cut 

down, Here no legal means could be 

purſued to prevent the mortgagee from 
committing waſte, for being ſeized of 

the fee he was legal owner of the inhe- 

ritance, and as ſuch intitled to do what 

he pleaſed with it. But a court of equity 

in favour of the mortgagor, will conſider 

ſuch eſtate, though abſolute in law, 
merely as a fecurity in the hands of the 
mortgagee, and will not ſuffer him to 
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4 exerciſe that legal authority to the pre- [ 
judice of the eſtate and injury of the 

' mortgagor. | 1 

wy The ſame doctrine equally holds good 1 

ty in the caſe of a traſtee, who if he cuts 

as down timber, will not only be reſtrain- 

* ed, but compelled to account for the 

B. profits ariſing from the waſte committed. 

10 For if his conduct was to paſs with im- 


punity, it would defeat the very ends 
EW 7 


| L 28 ] 

for which the eſtate was conveyed- to 
him. And here it may be proper to 
- obſerve, that though in many caſes, a 
.court of equity will direct an account to 
be taken of the profits ariſing from the 
waſte committed, yet if the party has 
diſpoſed of his intereſt before a ſuit in- 
ſtituted, it will leave the owner of the 
inheritance to ſeek his remedy at law. 
For wherever the court in acaſe of this 
kind, exerciſeth a legal and equitable 
power, it is barely to prevent a multi- 
plicity of ſuits.— As in the caſe, of a bill 
brought for an account and ſatigſaction 
for waſte, in cutting down trees againſt 


an aſſignee of the leſſee of a college after. 


an aſſignment f the term, and for the 
unge done before the aſſignment; the 

court obliged the plaintiff to ſeek his 

remedy at law. But if the waſte had been 

committed by the aſſignee, and an in- 

junction as well as an account had been 

prayed, the court to prevent a double 
ſuit, would have entertained the bill; the 

principles upon which courts of equity 

found their juriſdiction, being often 

calculated, rather to prevent an injury 
N 5 than 


| ny 
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than to glve ſatis faction for it. And up- 
on a bill brought againſt the executors 
of a jointreſs to have a ſatisfaction: out 
of aſſets for- permiffive - waſte: upon the 
jointure of the teſtatrix, the court dif- 
miſſed the bill, and declated, that as the 
jointreſs was under no cevenant to keep 
the jotnture in good repair, like the 
common caſe without ſome particular 
circumſtances, here was no remedy in 
law or equity for permiſſive uuf after 
the death of the particular tenant. 

Whoever therefore ferioufly reflects 
upon the nature of injunctions, and con- 
fiders the conſequences of them, will 
ſee the utility, and admire the wiſdom 
and policy of their introduction; for if 
an eſtate had been granted to A. for life, 
with remainder to B. for life, with re- 
mainder to C. in tail. If A. ſhould com- 
mit waſte, and B. ſhould refuſe to join 
with C. in an action for waſte, C. could 
have no fuch action till B's death, and 
before that event might take place the 
firſt tenant for life might ruin the inhe- 
ritance. Again, if a leaſe be made to 


D. for 115 remainder to E. for life, 
| | without 


( 30 J. 
without” impeachment . of | waſte, tes 
mainder to I; in tail; if D. ſhould 
commit waſte, in this caſe the remain- 
der-man in tail could net ſupport an 
action of waſte, | without the concur- 
rence. of the intervening tenant for life; 
and yet a court of equity will grant an 
injunction. For if the colluſion of E. with 
D. was to be countenanced, it would be 
in the power of the firſt tenant for life 
with ſuch-connivance, to ruin the inhe- 


ritance; but a court of equity will not 


ſuffer D. even with the concurrence of 
E. the remainder- man for life, though a 
tenant without impeachment of waſte, 
to act fo injuriouſly to the inheritance, 

Let it ſuffice, that when E. comes into 
poſſeſſion, he is armed with a power of 
cutting down timber trees, and doing 
thoſe acts which the preceding tenant 
for life has no authority to exerciſe ; and 
therefore till he is actually in poſſeſſion, 
a court of equity will not ſuffer any col- 
luſion between him and an unprivileged 
tenant for life to. prejudice the inheri- 


tance to paſs unnoticed and with im- 


punity. 
A 
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; * \ COUNTRY GENTLEMAN 
n Py IT RA $2270 
d A LAWYER, 
[ | RELATIVE TO THE 
: 7 A M E * A W S. 
) 
F . 8 — rr rr 
: TY dear friend, when I 
Gy Country | laſt met you in the 
P country, you 2 to give me a little 
7 hiſtory of the Game Laws, and to furniſh 
of me with ſuch-hints as you ſayd would be 
's neceſſary for me to obſerve in reading 
3 them. 
n Lawyer. I did; nor have 1 1 behn un- 
by mindful of my promiſe,—T have taken 
2 ſome pains to collect materials for your 
N inſtruction and entertainment, and hope, 
* before a few days are paſſed, I ſhall be 
n- 


able to give you all the ſatisfaction you 
A may require, I have converſed a good 
ea 


L 
deal with my friends upon this ſubje&: 


Some have told me, they were origi- 


Nr 


nally made with a view ef taking the 
arms out of the hands of the common 
people, or at leaſt with a deſign of rend 
dering theovinexpert is Ihe ut of them; 
but others have attrihuted their riſe to 
a deſire which. the Legiſlature had of 
promoting induſtry and of puniſhing 
idleneſs and vice.— This laſt opinion I 
am inelined to favour as it ſeems the 
moſt rational and moſt deſerving of cre- 
dit; for in all my ſearches I have not 
been able to find a ſipgle preamble that 
can warrant the firſt conclafion ; where- 
as, the puniſhment of diſſolute, diſor- 
derly, and idle perſons, appears mani 
feſtly to have been the N of many 
Statutes. TP 

Countryman. Pray what are the qua- 
1 for killing hates, pheaſants 


and partridges ? for I don't wiſh to trou- 


ble you on any other branches of the 
Game Laws, but what relate to theſe 
Particular animals. F 

Lawyer. The aualiGations have been 
different at differcot times, byt they are 


now 


* 


£ 
I 


L 33 1] Ray. 
now fixt by the Statute of the 22d and 
23d Car. ad, which declares that all 
and every perſon and perſons not having 

| Jands and tenements, or ſome other 
"eftate of inheritance in his own or his 

, wife's right, of the clear yearly value of 
one bundred pounds per annum, or for 
term of /ife, or having leaſe or leaſes of 
ninety-nine years or for any longer 
term, of the clear yearly value of one 
hundred and fifty pounds, ſhall be per- 
ſons by the laws of the realm not allow- 
ed to have or keep for themſelves or any 
other perſon or perſons, any guns, bows, 
greyhounds, ſetting- dogs, ferrits, coney- 
dogs, lurchers, hays, nets, lowbells, 
hare- pipes, gins, ſnares, or other en- 


# 


o* 1 FF wY eG Bk. Id 


J gines for the taking and killing of hares, 

partridges, pheaſants, or other game,” — 
P In Michaelmas Term 1782, a queſtion 
0 aroſe upon the conſtruction of this act 
3 of parliament; the caſe was, that the 
* defendant made a mortgage in fee of his 
ſe eſtate, which being deducted, left the 

remainder leſs than one hundred pounds 
en a year, —The premiſes were copyhold 
re of inheritance. ' The mortgagee was ad- 


* D mitted 
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mitted but never entered. The iatereſt 
pad been regularly paid. In an action of 
debt upon the Game Laws, the queſ- 
tion was whether the defendant was qua- 
lified under the above act of parliament 3 
| Lord Mansfield ſayd the privilege was 
given to property. The mortgagor is 
the owner, but the mortgagee. has a 
charge upon the land ſometimes ſo far 
that the owner has nothing, Mr. 
Juſtice Buller was of opinion that the 
ſtatute meant clear yearly value to the 
perſon ig poſſeſſion, ſo that under this 
determination the perſon qualified to 
take or kill game, muſt be a perſon hav- 
ing an eſtate of inheritance in his own 
or his wife's right of the clear yearly 
value of one hundred pounds per annum 


over and above all. reprizes, or be the 


owner of an eſtate for life or for 99 years 
or longer term, of the clear yearly value 


of one hundred and fifty pounds, And 


a term of ninety-cight years, though of 
five hundred pounds a year over and 
above all reprizes, does nat feem by the 
words of the ſtatute to exempt a defen- 
apt from the . created by theſe 


laws, 
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laws, The caſe of Lowndes and Lewis 


warrants this doctrine as far as it goes, 
for there, the defendant being a clergy- 
man, reſted his qualification on his vicar» 


age which was worth one hundred 


pounds a year, and the- court of King's 
Bench determined that ſuch an eſtate 
was not a ſufficient qualification. And 
here, Sir, give me leave to introduce to 
your notice, the ever memorable caſe of 
the Scotch Doctor, who having a degrees 


| conferred on him by diploma, in 


Term 1785, ſet up his degree thus ob- 
tained, as a ſufficient ground to exempt 
him from the penalties inflicted by the 
Game Laws, but the court, after mature 
deliberation, were clearly of opinion 


that he was liable, and that he did not 


fall within the meaning of that part of 
the act which exempts the ſon and heir 
apparent of an eſquire or other perſon of 
higher degree. There were. ſome ex- 
preſſions fell from the bench upon this 


occaſion reſpecting the word, heir ap- 


parent, which as they did not relate to 
the caſe /ub judice, and the point had 
never been argued, the reyerence and 


D 2 reſpec 


| 
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reſpect I bear to that authority, forbids 
me to mention them. Let it ſuffice to 
remark that the Game Laws are already 
ſufficiently ſevere, and want no extenſion 
by inference or innuendo, to make the 
patrons of them more tyrannical than 
they are. Thoſe who are fond of the 
ſyſtem will never want inclination to 
adopt and inforce it, if the opportunity 
offers. Moreover by an act of parliament 
paſſed in the 25 George the 3d, ch. 
50. It is enacted “ That every per- 
ſon who ſhall uſe any dog, gun, net, 
or other engine for the taking or deſ- 
truction of game, ſhall previouſly de- 
liver in a paper or account in writing, 
containing the name and place of abode 
of ſuch perſon to the clerk of the peace, 
or his deputy, or to the ſheriff, or ſtew- 
art clerk of the county, riding, ſhire, 
ſtewartry, or place where ſuch perſon 
ſhall reſide, and annually take out a cer- 
tificate thereof, for which he is annually 
to pay a ſtamp duty of two guineas, 
And by the eight ſection, if any perſon or 
perſons ſhall uſe any greyhound, hound, 
pointer, | ſetting dog, ſpaniel or other 
dog, or any gun, net, or other engine for 
the 


„1 


the taking or deſtruction of any hare, 
pheaſant, partridge, heath fowl, com- 
monly called black game, or grouſe 
commonly called red game, or any other 
game whatſoever, without having ob- 
tained ſuch certificate, in ſuch manner 
as is therein before directed, every ſuch 
perſon or perſons ſhall forfeit and pay 
the ſum of twenty pounds.“ The penalty 
by 21 Sect. may be recovered by action 
of debt, bill, plaint, or information, 
and by the 22, if not exceeding 201. 
may be recoverable in a ſummary 
way, before a juſtice of the peace, 
who may mitigate and leſſen any ſuch 
penalty, reaſonable coſts and charges 
of the officers and informers as well in 
making the diſcovery as in proſecuting 
the ſame, being always allowed over 
and above ſuch mitigated penalty, pro- 
vided ſuch mitigation does not reduce 


the penalty to leſs than a moiety over 


and above the faid coſts and charges. 


And ſuch conviction is not removeable 


by certiorari into any court whatſoever. 


Countryman. Are there no other qua- 
lifications than by eſtate. ' 
Lawyer. Yes.—Any perſon being a 
| D 3 Lord. 


11 
Lord of a manor, the ſon and heir ap- 


parent of an eſquire or other perſon of 
higher degree, and the owners and keep- 


ers of foreſts, parks, chaces or warrens, 
and game keepers appointed by Lords of 
manors, may kill, or keep engines or 
animals for the deſtruction of the game 
with impunity. 

Countryman. As you have favoured 
me with an account of the qualificati- 
ons, do oblige me, likewiſe, with an 
account of the penalties which may be 
inflicted upon ſuch as ate not poſſeſſed 
of thoſe qualifications. 

Lawyer. Any unqualified perſon who 
kills a Hare, Partridge, or Pheaſant, or 
uſes any greyhound, ſetter, or pointer, 
or any gun, net, or other engine, to kill 
or deſtroy the game, is liable to forfeit 
5 J. and by the Statute of Queen Ann, 
the penalty was recoverable only by in- 
formation before a Juſtice of Peace upon 
the oath of one or more witneſſes, — 
one moiety to be paid to the informer, 
and the other to the poor of the parith 
where the offence was committed ;—. 
this penalty was directed to be levied 
by diſtreſs, and for want thereof, the 


L party 


_ 
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party to be ſent to the houſe of correc= 
tion for three months for the firſt of- 
fence, and four months for every other— 
But, in proceſs of time ſuch a number 
of inconveniencies and difficulties aroſe 
to obſtruct the inforcing of this Act, 
that in George the It's reign, it was 
found neceſſary to enlarge the powers of 
proſecutors ; and therefore an Act was 
paſſed, enabling them to recover the pe- 
nalty by action upon the caſe, debt, bill, 
plaint, or information; and the plaintiff, 
if he recovers, ls intitled to double coſts“. 
Coun- 


— — 


* I mould 8 8 inforived by what rule or au- 
thority the maſtets, prothonotaries, and other officers 
who tax coſts, when an Act of Parliament gives, in ex- 
preſs terms, double or treble coſts, allow, where the 
ſingle coſts amount to 100 J. only 1507. for double, or 
175 l. for treble cofts. If by any rule in arithmetic they 
can make it appear, that 1504. is twice; and 175 J. three 
times as much as 1004; I will readily ſubſcribe to their 
rules of conſtruction; but to ſay that the Legiſlature 
meant only to give full and ample coſts, when they have 


_ expreſsly given double or treble coſts, is putting a con- 


ſtruction. upon a Statute in direct contradiẽtion to its ex- 
preſs meaning, which I conceive no officer hath any 
power to do.— I appreherid the additional coſts are given 
as a penalty.—Beſides, when the Legiſlature mean to 
give only full coſts, the ſtatute expreſsly mentions it; ſo 
that where the law directs the payment of full coſts, it 


then leaves it at the diſcretion of the afficer, but where 


. it 


18 


[ 40 ] 
Countryman. Pray, where is the dif- 
ference in the modes of proſecution? 


Tauyer. The former is a very (| peedy 
method of proceeding, of a: ſummary 
nature, whereby the Juſtice convenes 
the delinquent before him, and proceeds 
to immediate trial, conviction, or ac- 
quittal ; whereas, by the latter you are 
obliged to go thro' a regular, legal pro- 
ceeding, which, though in ſome reſ- 
pes more eligible, is attended with fo 
great an expence, that few people can 
bear it; and upon this conſideration I 
preſume proſecutors in general adopt 
this mode of proceeding.—Beſides, Sir, 
there are leſs difficulties in penning the 
proceedings by action * or information, 

than 


it hath fixed them at double or treble, he has no right 
to exerciſe a diſcretionary power, but tacitly to obey the 
poſitive mandates of the Law. I hope the maſters will 


excuſe this obſervation, as I propoſe it merely for infor- et 
mation's ſake; ' for no perſon in the Law entertains a tc 
greater reſpect, or thinks more highly of their candid _ 
and upright behaviour than myſelf, Fo 

In all caſes where any action is commenced for the hi 
recovery of any of the penalties under the Game Laws, hi 
as the proſecutor may make uſe of any name, whether Is 


fictitious 0 


[ 4] 
than in wording à conviction be- 
fore a Juſtice, very few of which are 
able to ſtand the teſt when removed 
into the King's Bench. | 


Countryman. You ſurprize me much. 
Pray what is the conſequence of a con- 
viction being quaſhed? * 

Lawyer. The party convicted may 
either bring an action againſt the proſe- 
cutor for the penalty he paid him; or, 
in caſe he obliged the juſtice to make a 
diſtreſs, may proceed againſt the Juſtice 


for 


— —— — 


fckitious or real, it will be prudent for the defendant, 
if he means to ſtand trial, to move the court, if in Term- 
time, or to apply to a Judge for a ſummons, to ſhew 
cauſe why the plaintiff ſhould not give ſecurity for the 
coſts, in caſe he ſhould be nonſuited, or diſcontinue the 
action, and that all proceedings may be ſtayed in the 
mean time. 'This' application ſhould regularly be made 
before the defendant hath pleaded, or at the utmoſt be- 
fore the iſſue is delivered, elſe it will anſwer little or no 
end; it being a common practice amongſt dirty fellows 
to commence actions upon Penal Statutes in fictitions 
vames, and when they have got the iſſue money, to pro- 
ceed no further. If the defendant's Attorney is appre- 
henſive the action was commenced upon this principle, 
he had much better never pay for the declaration, He 
is not obliged to do it, nor can the plaintiff ſign judgment 
or want thereof, as in the caſe of an iſſue. 


„ 
for a treſpaſs, and recover a ſatisfaction 
equivalent to. the value of the goods; 
for if the conviction appears upon Te- 
moval to be improper upon the face of 


it, and inſufficient to warrant. the con- 


cluſions drawn by the Juſtice, the Court 
is bound to quaſh it; and for this reaſon 
the ultimate power of judging is veſted 
in the Court of King's Bench, leſt Juſ- 


ſtices (who by the bye are pretty great 


tyrants) ſhould in conſequence of an ab- 
ſolute power veſted in them, arbitrarily 
exerciſe it to the prejudice of theit 
neighbours, | 

Countryman. Is there any difference 
in the proceeding againſt the proſecutot 
and the Juſtice after quaſhing the con- 
viction? 

Lawyer. Yes! a very materlal one. 
Ilg commencing an action againſt the 
proſecutor, you have only to purſue the 
common rules made uſe of in ordinary 
caſes; whereas, if you proſecute the 
Juſtice, you muſt give him a month's 
notice before you can proceed, and take 
care to bring your action within ſix 


months or you loſe your remedy ; and 
| this 


e 


— 


} 
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this is not the only difficulty, for you 
muſt prove the notice at the-trial, and 
will not be ſuffered to recover a ſatiſ- 
faction for any injury but what is men- 
tioned in that notice. It behoves you 
therefore to take ſpecial care how you 
word your notice, for the court will not 
permit you to bring proof of diſtraining 
and ſelling any thing but what is parti- 
cularly ſpecified therein. This ſtrict- 
neſs atiſes in conſequence of an Act of 
Parliament, paſſed in King George the 
ſecond's time, for the better ſecuring 
Juſtices of the Peace in the execution of 
their offices; and it appears to be found- 
ed in great wiſdom and. juſtice, inaſmuch 
as perſons heated with paſſion and re- 
ſentment would frequently be induced 
to commence a proſecution againſt a 
Juſtice, who might have acted very in- 
nocently and with great uprightneſs, 
though the conviction he drew up even- 
tually turned out informal and irregular, 
Countryman, I really think that 2 
Juſtice ought to be rendered as ſafe as 
poſſible in the execution of his office, 
es few gentlemen otherwiſe would ever 
J =P take 
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take it upon them. It is ſufficient that 
they devote their time to the good of the 
public, the buſineſs of itſelf is trouble. 
ſome enough without increaſing the dif- 
ficulties. For my own part I do not 
know a more valuable member of the 
community than an honeſt conſcientious 
Juftice of the peace.—But pray, what 


is the cauſe of quaſhing theſe convic- 


tions? I am very deſirous of knowing. 
Lawyer. Suppoſe an information had 
been laid before a Juſtice of the peace, 
upon the Statute of Queen Anne, againſt 
A, for killing a Partridge in the pariſh 
of Stow, and the witneſs produced and 
examined before the Juſtice in ſupport 
of the charge was a pariſhioner of Stow, 
one half of the penalty being directed 
to be paid to the informer, and the other 
to the poor of the pariſh ; though the 
Juſtice ſhould convit the defendant, 
yet, it appearing that rh witneſs was a 


pariſbioner of Stow, this would be à good 


cauſe for quaſhing the conviion*, be- 
cauſe the witneſs was incompetent, 
inaſmuch as he was intereſted in the 
event of the ſuit, 


Countryman. 


* Vide page 24.— The Act of the 13th C. 3. c. 30. | 
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Countryman. Pray, has this always 
been held to be a ſufficient cauſe ? 
Lawyer. Not always; there hath 
been a great variety of opinions about it, 
—Some have ſaid, that the pariſhioners 
ex neceſſitate ought to be admitted as 
competent witneſſes ; that the advan- 
tage ariſing from a conviction would be 
too trifling a biaſs ; whilſt others have 
inſiſted, that the rule of law being po- 
ſitive, no one who hath any intereſt in 
the event of the ſuit ought to be admit- 
ted. —In ſhort, this controverſy was ſo 
very ſtrong, and it being impoſſible to 
fix what degree of intereſt would or 
would not influence the mind, the le- 
giſlature interpoſed, and paſſed an Act in 
King George the third's reign, whereby 
the whole penalty is given to the infor- 
mer, and every objection to the compe- 
tency of a pariſhioner's evidence clearly 
removed. 


Countryman. Pray, Sir, can qualified 
perſons kill game when they pleaſe? 

Lawyer. There is no limited time 
for killing Hares; but by an act, paſſed 


in the ſecond year of King George the 
N Fa third, 


„ 

third, it is declared illegal to take, kill, 
deſtroy, carry, ſell, buy, or have in poſ- 
ſeſſion, any Partridge, between the 12th 
day of February, and the iſt day of Sep- 
tember; and Pheaſants between the firſt 
day of February and the firſt day of 
October and a penalty of 51. is impoſed 
upon all perſons, qualified or unquali- 
fied, who ſhall be found offending againſt 
this Statute.—80 that, as the law now 
ſtands, if any unqualified perſon ſhould 
kill a Partridge, or a Pheaſant, in the 
month of March, he would be liable to 
pay 51. for the mere act of killing, 
and 51. for killing it at that ſeaſon of 
the year. Indeed, if a qualified or un- 
qualified perſon was informed againſt 
for keeping live Partridges in a mew in 
the month of March, though he ſhould 
prove the catching them at a lawful 
ſeaſon of the year, yet there being no 
exception of Partridges mentioned in 
this Act, the party in whoſe poſſeſſion 
they are found, muſt, I conceive, be 
adjudged guilty within the meaning of 
this law; for the bare act of poſſeſſion 
is deemed by the law an expoſing to 
| _ fale, 
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ſale, which ſubjects the party to a pe- 
nalty of 51; but Pheaſants being ex- 
preſsly excepted out of this Act, there 
is no danger of a qualified perſon in- 
curring a penalty by keeping them alive, 
provided he does nut catch them after 
this Act. | 

Countryman, But is there no parti- 
cular time of the day fixed for killing 
Game ? 


Lawyer. Yes; By an act, paſſed in 
the 1 3th year of the reign of King George 
the third, ch. $0. it is declared, That 
from and after the 24th day of June 
1773, if any Perſon or Perſons ſhall 
knowingly and wilfully kill, take, or 
deftroy, any Hare, Pheaſant, Partridge, 
Moor Game, or Heath Game, or uſe 
any gun, dog, ſnare, net, or other en- 
gine, with intent to kill, take, or deſtroy 
any Hare, Pheaſant, | Partridge, Moor 
Game, or Heath Game, in tbe night, 
that is to ſay, between the hours of ſeven 
of the clock at night and fix in the morn- 
ing, from the 12th day of October to 
the 1274 day of February, and between 

| the 
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the hours of nine of the clock at night and 
four in the morning, from the 12th day 
of February to the 1275 day of October; 
every ſuch Perſon being convicted there- 
of, upon the oath or oaths of one or 
more credible witneſs or witneſſes, be- 
fore one or more Juſtice or Juſtices of 
the Peace acting for the County, Ri- 
ding, or Place where the offence ſhall 
be committed, ſhall forfeit and pay, for 
the ir Offence, any ſum not exceeding 
20 J. nor leſs than 101.; and for the ſecond 
Offence, any ſum not exceeding 30 l. nor 
leſs than 20 l. — But in caſe any infor- 
mation ſhall be made upon oath as afore- 
faid, before any Juſtice or Juſtices, 
againſt any Perſon offending againſt this 
Act; and if it ſhall appear, that ſuch 
Offender hath already been convicted of 
a firſt and ſecond Offence againſt this 
Act; then, and in ſuch caſe, ſuch Juſ- 
tice ar Juſtices ſhall and may commit 
ſuch Offender.to the common gaol, or 
houſe of correction, for . the County, 
Riding, or Place, there to remain till 
the next General Quarter Seſſion of the 
Peace for the _ County, Riding, or 


" WIG Place, 
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Shes? unleſs ſuch Offender ſhall have 


entered into a recognizance with two 


ſufficient ſecurities, to appear at ſuch 


General Quarter Seſſions, then and there 
to be tried by indictment for the ſaid 
Offence; and alſo ſhall and may bind 
over the informer to proſecute the ſaid 
Offender by indictment as aforeſaid, and 
the Juſtices at their ſaid General or 

Quarter Seſſions ſhall and may direct the 
ſaid indictment to be tried accordingly; 
and if upon ſuch indictment ſuch Offen- 
der ſhall be convicted, be ſhall forfeit and 
pay in court the ſum of 50 J.; and in 
caſe he ſhall neglect or refuſe to pay the 
faid ſum of 50 J. he ſhall be committed 
to the common gaol, or houſe of cor- 
rection for ſuch County, Riding, or 
Place, for any term not leſs than fix nor 
more than twelve calendar - months, 
unleſs ſuch penalty ſhall be ſooner paid; 

and ſuch offender ſhall, if the Juſtices 
think proper, be once publickly whipped 


for ſuch Offence, at the expiration of 


ſuch commitment; in the Town or 
Place where ſuch gaol or houſe of cor- 
rection ſhall be, between the hours of 


E twelve 


E: $0.1 
twelve and one of the clock in the day,” 
—Fhis act particularly directs, that the 
penalties ſhall be recovered for the firſt 
and ſecond Offence before a Magiſtrate, 
and one half thereof are given to the 
informer, the other to the poor of the 
pariſh where the Offence ſhall be com- 
mitted; and in caſe of neglect or refu- 
ſal to pay the ſame, or to give ſecurity 
for the payment thereof, the Juſtice is 
impowered by warrant under his hand 
and ſeal to levy the ſame by diſtreſs and 
ſale of the Offender's goods, and to de- 
tain the Offender in ſafe cuſtody until 
return can be conveniently made to ſuch 
warrant of diſtreſs, unleſs the party ſhall 
give ſufficient ſecurity to the ſatis faction 
of ſuch Juſtice for his appearance be- 
fore the ſaid Juſtice, on ſuch. day as 
ſhall be appointed by the Juſtice for the 
return of the ſajd, warrant of diſtreſs, 
ſuch day not exceeding ſeven days from 
the time of taking ſuch ſecurity ; but 
if upon ſuch return no ſufficient, diſtreſs 
can be had, then the Juſtice is impow- 
ered and ordered to commit ſuch Offen- 


der to the county gaol, or houſe of cor- 
rection 


t- 1 
rection of the County, Riding, or Place, 
for three calendar months, unleſs the 
forfeiture ſhall be ſooner paid, or the 
Offender give notice to the informer, 


that he intends to appeal to the next 


General Quarter Seſſions, when he is 
required to enter into a recognizance 


with two ſufficient ſecurities to try ſuch 


appeal, and to abide the order of, and 
pay ſuch coſts as ſhall be awarded by 
fuch Juſtices at ſuch Quarter Seſſions, 
and the Juſtices are impowered to give 
coſts to either party as the caſe may 
eventually turn out, and the order of 
the Juſtices at the Quarter Seſſions is 
declared to be final.—-Befides the above 
penalties, the ſtatute has inflicted the 
like additional ones upon all who ſhall 
either kill or uſe an engine to deſtroy 
any Hare, Pheaſant, or Partridge upon 
a Sunday or * Cbhriſimas- day, and the 

| fame 
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N. J. Over and abcve the Statutes I have already 
mentioned, and which relate to the Public at large, It 
is declared, by an annual Act, (intitled, An Act for pu- 
iiſhing Mutiny and Deſertion, and for the better Pay- 
ment of the Army and their Quarters) for the better pre- 

E 2 ſervation 
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ſame rules are directed to be adopted for 
convicting the offenders as are above 


pointed out. 
It 


ſervation of the Game in or near any ſuch place where 
any officer or ſoldiers ſhall at any time be quartered, That 
from and after the 24th of March 1774, if any officer 
or ſo!dier ſhall, without leave of the Lord of. the manor, 
under his band and ſeal firſt had and obtained, take, kill, 
or deſtroy any Hare, Coney, Pheaſant, Partridge, Pigeon, 
&c, witbin the kingdom of Great Britain, and upon com- 
plaint thereof, ſhall be convicted before any Juſtice of 
the Peace; every officer ſo offending ſhall, for every 
ſuch offence, forfeit 5/. to be diſtributed among the 
poor of the place where ſuch offence ſhall be committed ; 
and every officer commanding in chief upon the place 
where ſuch offence. bas been committed by any ſoldier 
under his command ſhall forfeit 20s. to be paid and 
diſtributed in manner aforeſaid ; and if upon conviction, 
made by the Juſtices of the Peace, and demand thereof 
alſo made by the Conftable or Overſeers of the poor, 
ſuch officer ſhall refuſe or neglect, and not within two 
days pay the ſaid reſpective penalties, ſuch officer ſo re- 
fuſing or neglecting ſhall forfeit, and he is thereby de- 
clared to have forteited his commiſſion, and his com- 
miſſion is thereby declared to be null and void.” — 
Though this Statute continues in force only for a year, 
yet, as it makes one man reſponſible for the acts of ano- 
ther, 1 confeſs it ſtrikes me as being too rigid —If a 
commander in chief encouraged his men to go out and 
kill Game, it would be but juſt that he ſhould be pu- 
niſhed for it ; but, for a general or other officer to be 
made liable to anſwer for the faults and offences of ano- 
ther perſon, which he could not prevent, appears rather 
inconſiſtent with my notions of natural Juſtice, How- 
ever 


[ $9] 


It is curious to obſerve what a parti- 
cular fatality attends the Game Laws. 
The ſtatute of Queen Anne was objected 
to, becauſe a moiety. of the penalty was 
given to the poor of the pariſh.—Con- 
victions under it were conſtantly quaſhed, - 
becauſe they were founded merely upon 
the teſtimony of the pariſhioners.—To 
remedy this inconvenience, the forfei- 
ture was taken from the poor, and given 
entirely to the informer, by an Act 
paſſed in his preſent Majeſty's reign; 
and yet, notwithſtanding ſuch pains has 
been taken to remove the difficulties of 
inforcing former laws, we find them 
renewed in all their vigour in the pre- 
ſent Act; and that power which was 
given to the ſuperior courts, to examine 
and controul the proceedings of Juſtices, 

entirely 


— — 


ever, I will leave the military gentlemen to comment 
upon this Statute, as it affects them only. But, it will 
be neceſſary for all unqualified officers to remember, 
that if they ſhoot Hares, Cc. on a Sunday, without the 
conſent of the Lord of the manor, that for every offence 
they are liable to forfeit at leaſt 20/, Five pounds for 
killing a Hare, five pounds for deftroying it without the 
conſent of the Lord of the manor, and ten pounds for 
killing it on a Sunday, But if he offends a third time, 
he may be ſubject to pay 60/, 

E 3 
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| entirely taken away, for what reaſen 
God only knows: I am ſure, there is 
no more cauſe now why their conduct as 
magiſtrates ſhould not be enquired into, 
and their proceedings removed by cer- 
tiorari, than there was in former days. 
They are not a bit better, more honeſt, 
or wiſer than their forefathers, and there- 
fore ſhould not be armed with any ex- 
traordinary authority, The ſpecimens 
of their behaviour produced in the 
King's Bench are the ſtrongeſt and moſt 
perſuaſive arguments that can poſſibly 
be offered for diminiſhing rather than 
augmenting the power of Juſtices, It 
is not long ago, that one Juſtice took it 
into his head tio puniſh a man becauſe 
he did not entertain the ſame political 
principles with himſelf ;—and another 
convicted a man for killing Game, not- 
withſtanding he had been before acquit- 
ted of the offence, and produced his ac- 


quittal. —It is true, -theſe gentlemen _ 
were puniſhed, and they richly deſerved 
It; but they ſtill continued in the com- 
miſſion. There are a thouſand inſtances 
of inferior magiſtrates committing acts 


of 


*S = 


of oppreſſion with impunity, becauſe 


objects of their oppreſſion are not weal- 
thy enough to bring their conduct into 


open day-light. 


Countryman. You have made me fck 
of Juſtices, 

Lawyer. I have long been ſo myſelf. 
—They have too much power. 

Countryman. I think they have.— 
But do reſolve me a few doubts con- 
cerning theſe Game Laws. 

Lawyer. With a great deal of plea- 


lure. 


Countryman. You muſt know; I have 
often heard it ſaid, that if a 'Lord of 
a manor, his Game-keeper, - or any 
other qualified perſon, ſtarted a Hare, 
or ſprung a Partridge, he might follow 
it wherever he pleaſed. 


Lawyer. That is in ſome meaſutt 
but not altogether true. A Lord of a 
manor may kill game in moſt places, 
whether on his own or another man's 
eſtate, without being liable to incor any 
penalties created by the Game Laws 
provided he does it at & proper ſeaſon. 
But a Game-keeper, being only quali- 
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fied to kill game within the manor be pre- 
Ades over, if be goes beyond the boundaries 

of it, be thereby ſubjets bimſelf to all the 
penalties of the law, like any other un- 
qualified perſon ;—his qualification is 
not only merely local, but it has ſeveral 
requiſites neceſſary to compleat and per- 
fect it. He muſt be a menial Servant, 
(if an unqualified perſon) and his ap- 
pointment muſt be created by deed, and 
that deed muſt be inrolled with the 
Clerk of the Peace for the county ; for 
a mere verbal appointment, or even an 
appointment under hand and ſeal, unleſs 
inrolled, will no wile avail him. 


And by an act of parliament paſſed in 
the 23th year of his preſent Majeſty 
King George the Third, chapter 50. It 
is expreſsly declared That every depu- 
te tation or appointment of a game- 
% keeper granted to any perſon by any 
Lord or Lady of a manor in England, 
or the dominion of Wales, ſhall be 
*« regiſtered with the clerk of the peace 
*« of the county, riding, or place, and 
« every ſuch deputation or appointment 
* by any proprietor of land in Scotland, 

: 2 « ſhall 


"Ly 
te ſhall be regiſtered with the ſheriff or 
« ſtewart clcrk of the county, ſtewartry, 
* or place in which the faid manor or 
lands reſpectively lie; and the game- 
© keeper ſo appointed, ſhall annually 
te take out a certificate thereof. 


That upon every piece of vellum or 
* parchment, or ſheet, or piece of pa- 
* per, upon which any certificate iſſued 
* to any perſon under any deputation 
* or appointment of game-keeper, ſhall 
* be engrofſed, written, or printed, 


there ſhall] be charged a ſtamp duty of 
„ten ſhillings and fix-pence. 


And by the gth ſection it is further 
enacted, ** That from and after the firſt 
% day of July 1785, if any perſon to 
„% whom any deputation or appointment 
* of a game-keeper, ſhall have been, or 
* at any time thereafter ſhall be granted, 
* by any Lord or Lady of a manor in 
„England, or the dominion of Wales, 
* or by any proprietor of land in Scot- 
* land, ſhall for the ſpace of twenty 
* days next, after the ſaid firſt day of 
* July one thouſand ſeven hundred and 
*« eighty-five, or for the ſpace of twenty 

% days 
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days next after ſuch deputation or ap- 
.** pointment, ſhall thereafter be firſt 
granted, neglect or refuſe to regiſter 


g the ſame, and take out a certificate 


e thereon in the manner herein before 
directed, every ſuch perſon not hay- 
** ing obtained ſome certificate as afore- 
« (aid in purſuance of this act, . ſhall 
„ forfeit and pay the ſum of twenty 
pounds, and the ſame. may be recovered 
« by action of debt, bill, plaint, or in- 
« formation, in which caſe the whole 
penalty is given to the informer with 
« coſts of . ſuit, or before a Juſtice in a 
= ſummary. manner, when ſuch Juſtice 
„has a power to mitigate the offence 
| « | to one half of the penalty.” 


As game-keepers are more expoſed to 


difficulties than any other people from 
the jealouſy of neighbouring Lords, and 
the unrelenting ſpirit of thoſe who ya- 
| lue themſelves upon the preſervation of 
the game, and who would rather have a 
man puniſhed with the utmoſt ſeverity 
than that a hare or a partridge ſhould 
be put to death by ſuch unhallowed 
hands I would adviſe every Lord of 4 
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manor, not only to take out the half 
guinea, but likewiſe the two guinea 
certificate for his game-keeper; by 
which means he will ſcreen his ſervant 
from all the ſeverities of 'this ſtatute, if 
he ſhould happen to jump over the con» 
fines of the manor and kill a hare, par- 


tridge, or any other game. 


Countryman. Suppoſe a Lord of a 
Manor, or other qualified perſon, ſhoots 
a Partridge upon his own ground, and it 
happens to fall upon his neighbour's 
eſtate, can either of them go there and 
pick it up without the conſeat of the 

owner of the ground ? | 


Lawyer. They may pick the bird up, 
though upon another's ground, without 
incurring any penalty under the Statutes ; 
their qualifications exempt them from 
that. But yet, they are liable to an action 
of treſpaſs for coming upon another's 
ground without his conſent ; ſuch a pro- 
ceeding is conſidered; in the eye of the 
law, as an invaſion of another man's 
right, for which he may maintain an ac- 
tion of treſpaſs, Nay, the law is ſo ten- 
der of private property, and the rights 

of 
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of individuals, that if A. being a quali- 
fied perſon, and having a road through 
the eſtate of B. ſhould kill a Pheaſant 
as he walked along -the road, and it 
ſhould fall within ſeven yards of the path, 
he could not juſtify going out of it, with- 


out ſubjecting himſelf to an action for ſo 


doing. 
Countryman. Under ſuch circumſtan. 


ces, I ſhould apprehend a perſon would 


recover but very little or no damages. 
The treſpaſs is too inconſiderable. 


Lawyer. Though the treſpaſs is never 
ſo trifling, the party treſpaſſed upon has 
a right of ation. —— The meaſure of da- 
mages is one thing, the power of redreſs 
is another—the former is in the breaſt of 
2 jury, the latter inherent in the party.— 
The right of an Engliſhman mult not be 
violated with impunity, but, in order to 
prevent trivial ſuits, it is enacted, by the 
22d and 23d Car. 2. chap. 9. That in 
all actions of treſpaſs, aſſault and batte- 
ry, and other perſonal actions, wherein 
the judge at the trial ſhall not find and 
certify under his hand upon the back of 
the record, that an affault and battery 


was ſufficiently proved, or that the free- 
4 hold 
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hold or title of the land mentioned in 
the plaintiff's declaration was chiefly in 
queſtion ; if the: jury find damages un- 
der forty ſhillings, the plaintiff ſhalbnot 
recover more coſts than the damage, and 
if more coſts given, the judgment ſhall 
be void, and the defendant may have his 
action for ſuch vexatious ſuits.” — 
Though this ſtatute prevented many 
litigations, yet, as it extended only to 
treſpaſſes where the plaintiff recovered 
forty ſhillings and upwards for the in- 
jury done, or where the title came in 
queſtion, ' the effect did not prove equal 
to the defign.—Sportſmen - ſheltered 
themſelves under this law, became wil- 
ful treſpaſſers, and roved with impunity 
over their neighbour's property ; whilſt 
the honeſt freeholders, from the expence 
of law, and the hazard of proving da- 
mages to the amount of forty ſhillings, 
were deterred from commencing proſe- 
cutions.— Ia proceſs of time, however, 
gentlemen ſaw the difficulties this law 
expoled the farmers to; and though they 
were unable to prove damages to the 
amount of forty ſhillings, yet, as theſe 
ſmall treſpaſſes began to grow very nu- 
.  merous 
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merous, and were very wilfully repeated, 
it became a real grievance to the land- 
holder, inſomuch that the Legiflature 
interpoſed, and for preventing wilful 
and malicious trefpaſſes, paſſed an Act in 
the Sth and gth of W. 3. and thereby 
declared, That in all actions of treſ- 
paſs, to be commenced and proſecuted 
from and after the 25th day of March, 
1697, in any of his Majeſty's Courts of 
Record at Weſtminſter, wherein, at the 
trial of the cauſe at Weſtminſter, it ſhall 
appear and be certified by the Fudge, un- 
der his hand at the back of the' record, 
That the treſpaſs upon which any de- 
fendant ſhall be found guilty, was wil- 
ful and malicious, the plaintiff ſhall re- 
cover nat only his damages, but his full 
coſts of ſuit, any former law to the con- 
trary notwithſtanding.” This Statute 
greatly leſſened the number of wilful 
treſpaſſers, and ſecured the laborious 
| freeholder in the quiet poſſeſſion and en- 
joyment of his property, or at leaft gave 
him an opportunity of puniſhing” thoſe 
who (ſhould dare to diſturb his repoſe, 
However,. my friend, there are ſome 
ſteps 2 to be taken previous to 

the 
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the commencement of an action for a 
wilful treſpaſs, which, if omitted, will 
prove fatal. The plaintift muſt give no- 
tice to the defendant to, keep off his 
lands; and I would adviſe him to give a 
notice in writing, as he muſt prove it at 
the trial of the cauſe; or otherwiſe, 
without he recovers damages to the 
amount of forty ſhillings and upwards, 
he will be entitled to no more coſts than 
damages.—The proof of a general notice 
in the news-papers, would not be ſuffi- 
cient.—But above all, the plaintiff muſt 
remember, that as well in caſes where 
the freehold! came in queſtion, as where 
there has been evidence of a wilful treſ- 


paſs, ke muſt apply for the Judges cer- 


tificate in court, or otherwiſe he will loſe 


his coſts. 


A very ſingular caſe happened upon 
the Oxford circuit. The Lord of 4 


Manor gave notice to a particular per- 


ſon not to ſport or come upon the waſte 


lands in the manor, and afterwards com- 
menced an action of treſpaſs againſt him 
for coming there. A verdi& was found 
for the plaintiff with little or no damages; 
where 
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whereupon the plaintiff applied to the 
Judge who tried the cauſe to certify that 
the treſpaſs was wilful, evidence having 
been given of the notice being ſerved upon 
the defendant; but the Judge thinking 
he had a diſcretionary power declined 
it, as conſidering the action a very frivo- 
lous one, and the treſpaſs unbecoming 
the notice of a gentleman. However 
upon an application to the Court of 
Common Pleas, the Court were of opi- 
nion, that the Judge was bound to certi- 
fy, as evidence had been given that 
the treſpaſs was wilful and that 
the Judge had no diſcretionary, power, 

Whereupon Mr. Juſtice Nares with that 
ſpirit which has always peculiarly mark- 
ed his conduct as a magiſtrate, in com- 
pliance with the ſentiments of the court, 
and with a reverential reſpect to the laws 
of the land, immediately certified in 
open court, that the treſpaſs had been 
proved to be wilful, and the plaintiff of 
courſe became intitled to his coſts. 


Beſides the ſtatutes before- mentioned, 
which relate to treſpaſſes where the 
plaintiff recovers forty ſhillings damages, 
er where the Judge has certified that 
the 
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the freehold came in queſtion, or the 
treſpaſs was wilful and malicious ; there 
is another Statute very neceſſary to be 
obſerved by tradeſmen, which was paſ- 
ſed in the 4th & 5th of W. and M. c. 
23. F. 10. and after reciting, That 
** great miſchief did enſue by inferior 
te tradeſmen, apprentices, and other diſ- 
F ſolite perſons, neglecting their trades 
and employments, who follow hunt- 
ing. fiſhing, and other game, to the 
„ruin of themſelves and damages of 
** their neighbours,” enacts, ** That if 
* any ſuch perſon as aforeſaid ſhall pre- 
* fume. to hunt, hawk, fiſh, or fowl 
* (unleſs in company with the maſter 
* of ſuch: apprentice duly qualified by 
* law) ſuch perſon or perſons ſhall be 
** ſubject to the penalties of this act, and 
** ſhall or may be proſecuted for their 
*« wilful treſpaſs, in ſuch their coming 
* on any perſon's land, and if found 
*« gpilty thereof, the plaintiff ſhall not 
1 06 recover his damages thernby ſuſ- 


* 
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« tained, but his full coſts of ſuit, any 


former law to the contrary notwith- 


„ ſtanding.” - 


Great difficulties have ariſen in the 


conſtruction of this act of parliament, 


and courts of law have been at a loſs to 


determine who are the inferior tradeſ- 
men meant by it. Some perſons have 
ſayd it comprehends all tradeſmen; 


others are of opinion, that ſuch tradeſ- 


men only are included as are not quali- 
fied to kill game; and ſome very re- 
ſpectable authorities (amongſt whom 
that great lawyer, the late Chief Juſtice 
Willes) not only refuſed to ſubſcribe to 


either of the opinions above-mentioned, 


but abſolutely declared it was unneceſſary 
to draw any line at all, between inferi- 


or and ſuperiar tradeſmen, but declared 
that every caſe ought to be left to be 


determined upon its own ee cir- 
cumſtances. | 
The firſt caſe that appears to have 
come before the-court upon the con- 
ſtruction of this act, is that of Bennett 
ver/. Talbois, which is mentioned in 


all the cotemporary Nene e of Lord 
__Holt's 


n 
d 
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Holt's time; it happened within a very 
few years after the creation of this new 
law, and at a time when the Judges 
may be preſumed to have known the true 
ſpirit and intention of it. This was an 
action of treſpaſs for breaking and en- 
tering the plaiatiff's cloſe, and treading 
down his graſs and corn, and hunting 
therein, the defendant being an inferior 
tradeſman, (viz. a clothier.) Upon 
not guilty, a verdict was found for the 
plaintiff; and it was moved in arreſt of 
judgment. That it was not ſayd, that 
the defendant was not qualified by eſtate 
to hunt without incurring the penalty 
of the act, for if he had been, he might 
hunt by law. But it was reſolved by 
the court, that hunting was a treſpaſs 
upon another's land at common law, and 
actionable.— That the Statute of the 4 
and 5 W. and M. as to this point of in- 
ferior tradeſmen, only repeals the Statute 
of the 22 and 23 Car. 2. chap. 9. which 
enadts, "uy, That the party · ſhall: recover 
no more coſts than damages, when the 
Jury give damages under forty ſhillings.” 
But no act enables the party to hunt in 
8 FS another's 


2, 
another's ground, and therefore it is not 
material how the perſon is qualified; in 
the cafe of an inferior tradeſman, as to 
his eſtate. 1 Lord Raym. 149. 

In Sir John Comyns's report of the 
| ſame caſe, I find that it was objected, 
That a clothier, being one of the prin- 
cipal tradeſmen of the kingdom, could 
not be comprehended within the words, 
e inferior tradeſmen ;”” but the court 
over- ruled it, by ſaying, that the Statute 
. ſeemed to prohibit all trades ; and there- 
upon. coſts were awarded againft the de- 
fendant, as an inferior tradeſman within 
the meaning of this Statute; ſo that as 
the law now ſtands, upon the authority 
of that determination, it behoves a clo- 
thier more than any other tradeſman, to 
be very circumſpect in his conduct, and 
to take eſpecial care that he does not go 
a hunting upon another's eſtate without 
his conſent, as it is not neceſſary to give 
him notice to make him a wilful treſ- 
paſſer, in order to intitle the plaintiff to 
his coſts ; his being à clothier, and as 
ſuch an inferior tradeſman, will ſubject 
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him to coſts at all events, whether qua- 
lified or not qualified. 

A great many years after this deter- 
mination, the caſe of Buxton, and Min- 
gay came before the Court of Common 


Pleas; and. there the queſtion . was, 


whether a ſurgeon and apothecary, not 
qualified. to kill game, was an inferior 
tradeſman, within the meaning of this 
Statute? This matter came before the 
Court upon a caſe reſerved at the aflizes ; 
and as the Court was divided, the 
Judges delivered their opinion ſeparately. 
Mr. Juſtice Noel declared, he thought 
it hard to ſay, that every tradeſman in 
the kingdom, who had not a qualifica- 
tion in lands, ſhould pay full cofts in a 
cafe like this; nor would he ſay, that 
the defendant, becauſe he was merely 


ſtated to be an apothecary, was therefore 


an inferior tradeſman or diſſolute perſon. 
He ſayd, that qualification was not the 
true diſtinction between ſuperior and in- 


| ferior, but that there was a known diſ- 


tinction univerſally agreed to between 
tradeſmen, with reſpect to ſuperior and 
iiferaor 3" as maſter, and journeyman, 
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and apprentice ; that that was a natural 
ſubordination, which anſwered the act 
of parliament in every reſpect, for jour- 
neymen and apprentices were plainly in- 
ferior, and within the miſchief intend- 
ed to be remedied. He declared, that 
the Jury ought to determine under the 
particular circumſtances of every caſe, 
whether the defendant was an inferior 
tradeſman, or diſſolute perſon ; ; and up- 
on the whole was of opinion, that a ſur- 
geon and apothecary was not an inferior 
tradeſman or diſſolute perſon, within the 
meaning of the act, 


Mr. Juſtice Bathurſt and Mr. Juſtice 
Clive, were of a contrary qpinion ; and 
in delivering it, ſaid, That it was a 
queſtion of law, and not of fact, whether 
the defendant was an inferior tradeſman, 
and that the Judges ought to determine 
who are inferior tradeſmen or diſſolute 
perſons, within this law. That in or- 
der to find out the true conſtruction of 
the Statute, it would be neceſſary to take 
into conſideration the intent of the ma- 
kers, which was plainly. to ſecure the 


and from bejng deſtroyed. by perſons 
neglecting 
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neglecting their lawful employments, as 
appears by the preamble. They admit- 
ted that there might be an inferior and 
ſuperior between maſter, and journey- 
man and apprentice; but declared it was 
their opinion, that every tradeſman who 
was not qualified was inferior, and that 
this was the only line they could poſſi- 
bly draw between inferior and ſuperior. 

Lord Chief Juſtice Willes concurred 
in opinion with Mr. Juſtice Noel, and 
at the ſame time obſerved, That if he 
had tried the cauſe, he ſhould have told 
the Jury his opinion upon hearing the 
evidence and circumſtances of the defen- 
dant, and have left it to the Jury to de- 


termine, whether the defendant, as a 


ſurgeon and apothecary, was an inferior 


tradeſman or diſſolute perſon, or ne- 


glected his trade. 


Theſe are the only caſes hitherto re- 
ported, that I can find any wiſe relative 
to this matter ; but as every man in this 
country will think for himſelf, I mean 
to trouble you with a few obſervations 
upon this ſubject, which you may make 


uſe of or reject as you pleaſe, At the 
F 4 lame 
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ſame time, I would have you remember, 
that as I deſign. to ſpeak with freedom, 
I. ſhall endeavour to preſerve the utmoſt 
decency in delivering my ſentiments. 
I I confeſs it ſtrikes me as neceſſary, to 
have, recourle to the Common Law, and 
to compare it with the ſeveral Statutes 
which have been made from time to 
time, as well for the preſervation of the 
Game, as to reſtrain or enlarge the pu- 
niſhment of treſpaſſers; for without ſuch 
a compariſon, I preſume it will be im- 
poſſible to form any determinate opinion 
upon this matter; and therefore I think 
it will be proper to obſerve, that at 
Common Law, no man could kill Game 
without a grant from the crown, and 
whoever preſumed to deſtroy them with- 
out it, not only expoſed himſelf to the ſe- 
verities of the Foreſt Laws, but likewiſe 
ſubjected himſelfto puniſhment as a treſ- 
- paſſer ; and even thoſe who had received 
' the power of killing Game by the grant 
of a free warren, were obliged to exerciſe 
that privilege within a particular diſtrict, 
and could not exceed the boundaries of 
it, without being liable to anſwer for it 
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as treſpaſſers. But as the rigour of the 
Foreſt Laws began to wear off, or were 
corrected, the preſervation of the Game 
became more immediately the object of 
legiſlative attention, and for that purpoſe 
many laws were created, inflicting pecu- 
niaty as well as corporal puniſhments 
upon ſuch as preſumed to kill them, 
without being poſſeſſed of the eſtates par- 
ticularly deſcribed by theſe Statutes. The 
eſtates have been increaſed in proportion 
to the number of Statutes ; and though 
in Richard the ſecond's time; 4os. a 
year was an eſtate ſufficient to exclude a 
.perſon from the ſeverities of the Game 
Acts then in being, yet we find in Charles 
the ſecond's time they were increaſed to 
100 J. a year freehold of inheritance, or 
150 J. leaſehold eſtate, for 99 years and 
upwards. Here the line is drawn, and 
it continues fixed to this day; and though 
it is a common received opinion, that 
thoſe who are poſſeſſed of eſtates of the 
yearly value mentioned by the Statute 
of King Charles' the „ have a 
power to kill Game, yet they are miſ- 
taken ; for as Dr. Blackſton obſerves, it 
1s not properly a qualification, but an 
| exemption 
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exemption ' from the ſeveral penalties 
created by Act of Parliament, for how- 
ever free they may be from the penalties 


created by Statute Law, they are till 


ſubject to be puniſhed as treſpaſſers at 
Common Law, though they do not a 
penny damage to the landholder. The 
farmer, conſcious of the power the 
Common Law armed him with, of pu- 
niſhing ſuch as came upon his property, 
was too frequently induced to profecute 
ſportſmen for two-penny treſpaſſes, 
which was productive of a great deal of 
ill blood, brought on jealouſies amongſt 
neighbours, and anſwered no other pur- 
poſes but thoſe of ſtrife and contention. 
Theſe numerous proſecutions convinced 
government of the neceſſity of making 
ſome alteration in the Common Law, 
and gave riſe to the Statute of the 22d 
and 2 3d Car. 2d, for preventing trivial 
ſuits, which as it extended only to tref- 
paſſee where the freehold came in queſ- 
tion, or where the plaintiff recovered 
40s. damages and upwards, and gave 
plaintiffs no mare coſts than damages 
who did not come within its meaning, 
loaded the farmers with as .great hard- 
| ſhips 
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ſhips as ſportſmen in general had be- 
fore been expoſed to, by being reſpon- 


ſible for every inconſiderable treſpaſs | 


they might occaſionally be guilty of, in 
proſecuting their rural amuſements. 
To caſe this heavy burthen, thus placed 
upon the peaſants ſhoulders, and at the 
ſame time to preſerve the Game, was 


more than probably the intention of the 


Legiſlature in paſſing the Statute of the 
Ath and 5th of William and Mary; 
which not — increaſed the penaltics 
vpon ſuch as killed Game, but at the 
ſame time greatly ſoftened the rigour of 
the Statute of Charles the ſecond, by 
partially repealing that law, and reſtor- 
ing and re-eſtabliſhing the farmer in the 
enjoyment of thoſe rights which the 
Common Law had annexed to his pro- 
perty, and rendering him once more 
capable of puniſhing inferior tradeſmen, 
apprentices, and other diſſolute perſons, 
who neglected their trades and employ- 
ments by following hunting, fiſhing, 
and other Game, to the ruin of them- 
ſelves and damage of their neighbours. 
But it is ĩmpoſſi ble to imagine that this 
Statute meant to exclude all tradeſmen 

| from 


„„ 

from hunting, unlefs you put a con- 
ſtruction upon it repugnant to its expreſs 
meaning; nor can I eaſily prevail upon 
myſelf to think it was ever the intention 
of the Legiſlature, to ſubjeR every un- 
qualified tradeſman to coſts in a twelve- 
penny treſpaſs, as it would in a great 
meaſure revive all thoſe trivial ſuits and 
litigations, which the Statute of King 
Charles the ſecond was avowedly made 
to prevent. If it had meant to exclude 
all tradeſmen, why call them inferior 
tradeſmen? why not deſcribe them as 
unqualified tradeſmen ? The firſt is at 
beſt but an ambiguous expreſſion; the 
laſt, clear, explicit, and beyond the reach 
of quibble, It will be too much for any 
one to ſay, that the Legiſlature was 
tempted to ſubſtitute the word inferior 
in the room of unqualified, for fear of 
offending ſuch capital tradeſmen as 
might then be in the Houſe, There is 
no clauſe or expreſſion in the whole 
Statute that can warrant this concluſion ; 
beſides, it has expreſsly declared, that 
the objects of it were thoſe inferior 
tradeſmen, apprentices, and other diſſo- 

late 
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lute perſons, who neglected their trades 
and employments, and followed hunt- 
ing, &c. to the ruin of themſelves, 
and damage of their neighbours and 
moreover, I do humbly conceive, that 
in the conſtruction of every law, it is 
abſolutely neceſſary to take the whole 
into conſideration, in order to find out 
its true ſpirit. and intention; for if that 
rule of conſtruction does not prevail, 
there are very few people but may be in- 
cluded within the words of this Statute, 

thus partially confidered. A barriſter, 
by hunting in Michaelmas Term, when 
he ſhould be attending at Weſtminſter, 
may be called a diſſolute perſon neglect- 
ing his employmeat ; a merchant of the 
city of London, of 50, ooo J. property, 
may be denominated an inferior tradeſ- 
man, neglecting his trade; though I 
Pzlieve no man who has ever read the 
Statute, will ſay that ſuch a barriſter or 
merchant could have been the inferior 
tradeſmen or diſſolute perſons meant by 
the Statute.—Beſides, Sir, when you 
confider this clauſe more particularly, 
and couple it with the preceding part of 


the 


L 78 
the Act, you will find that the general 
ſpirit and intention of it was, ** as well 
to preſerve the Game from being de- 
« ſtroyed by idle perſons, who after- 
* wards betook themſelves to robberies, 
" burglaries, or other like offences, and 
* neglected their lawful employments; 
* as for the puniſhment of inferior 
* tradeſmen, apprentices, and other 
« diflolute perſons, who neglected their 
A trades, and employments, and fol- 
« lowed hunting, &c. to the ruin of 
« themſelves and damage of their neigh- 
1% bours,—— Now, ſurely, tradeſmen of 
large fortunes and property, though they 
do not copfiſt in frechold or leaſehold 
eſtates, can-never be ſaid to come with- 
in the letter or ſpirit of this law! In- 
deed, I ſhould tbink it would be much 
Ta rational to conclude, that the Le- 
giſlature meant to deprive thoſe tradeſ- 
men and others from purſuing their 
amuſements, whoſe circumſtances and 
ſituation of life would admit of no loſs 
of time, and whoſe neceſſities called up- 
on them to devote every moment of it 
to the ſervice of themſelves and families; 


and 


/ 
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and who by hunting, &c. inſtead of at- 
tending to their lawful trades and em- 


ployments, muſt bring themſelves and | 
families upon the pariſh, or betake them- 


ſelves to thoſe wicked means for procur- 
ing ſubſiſtence, which the Statute ex- 
preſsly alludes to. ——Theſe hints (for I 
have not time to enter more largely up- 
on the ſubject) if duly attended to, will 


prove of great ſervice to you, who ſpend © 


ſo much of your time in rural amuſe- 


ments. 
Countryman - I am naw obliged to 
you, and will read them with attention ; 
for whilſt theſe laws continae in force it 
will be impoſſible for country people to 
live in peace without knowing them.— 
er. I aſſure you countryman it 
will, and the more fo as ſome modern de- 
terminations have eſtabliſhed a power in 
Lords of Manors to be more tyrannical 
than they were before. For my own 


part I never think of the ſyſtem but with 


abhorrence. The principles of theſe 
laws, however concealed or diſguiſed, 
are founded in tyranny and oppreſſion, I 


mean, not barely to altert, but, to prove 
SE the 
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the poſition. I appeal to every man of 
candor if the following caſe does not 
confirm the charge. —The Lord of a 
Manor may ere& a warren upon the 
waſte and whether compoſed of rabbits 
or hares is totally immaterial; provided he 
does not injure the commoner he has a 
right to do ſo, and if he does injure the 
commoner by depriving him of the free 
exerciſe and enjoyment of his right, till 
the commoner cannot kill them; for that 
would make him a judge in his own 
cauſe, which the law will never permit; 


and though the commoner may call it 


abating a nuſance, it is not his calling 
it by that name that will make it fo, or 
give him a power to ſuppreſs it 


he has no legal authority to do ſo, he 


mult reſort to the law for redreſs and 
appeal to the juſtice of his country by 
ation. He myſt commence a uit 
againſt the Lord for ſurcharging the 
common by means whereof the com- 
moner can not enjoy his right of 
common in ſo ample a manner as he is 
intitled to, In this ſhape he will get re- 
dreſs. But there is @ very material 
difference between hares and rabbits and 
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in this the hardſhip and-injuſtice' of the 


caſe lies. A Lord of a Manor may keep 
as many rabbits upon the waſte as he 


pleaſes; ſubject to the reſtrictions in fa- 


vour of the commoners; but if the rab- 
bits ſtray off the waſte and come upon 
your or my land, that moment you or 
I may either catch or kill them, for 


they are no longer the Lord's property 


than whilſt they continue upon his ſoil. 
Not ſo is the caſe of hares, for though 
theſe like rabbits are ſeræ nature, and 
carry no particular mark about them to 
point out and diſtinguiſh to whom they 
belong; yet if they come upon your lands 
adjoining the warren and do you never fo 
much miſchief, unleſs you are qualified, 
you cannot deſtroy them; and if you are 
qualified, you cannot deſtroy them in 
the night without being ſubject to a ve- 
ry ſevere penalty. I do not know what 
Lords of Manors may think, but ac- 
cording to my notions of juſtice, this 
doctrine is inconſiſtent with it. The 
law ſays, - fic utere tuo ut alienum non 
lædas; but Lords of Manors ſay, they 
will, and they do keep as many hares and 
pheaſants as they pleaſe, and if theſe ani- 
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mals eat the whole crop, and riot in the | 
fruits of the peaſant's induſtry, what care 
the Lords. Sic volo, fic jubeo, flat pro 
ratione voluntas, is their maxim, and in 
many places they act very ſmartly up to 
it. Will any man aſſert that the 13 R. 2 
o, 13. a law which is now in force, is 
not oppreſſive, when he is told by that 
law, no layman which hath not lands or 
tenements of 40. a- year, nor clergyman 
if he be not advanced to ten pounds a- 
year, ſhall have or keep any greyhound 


hound, or other dog to hunt, on pain of 


a years impriſonment? Perhaps it may be 
ſayd that this law is obſolete, but if any 
man ſhould fay ſo, to him I give this 
anſwer, The law is in force, and was 
ſome few years ſince put in execution to 
the diſgrace of the proſecutor. , 

But when I conſider that whatever:de- 
ſign the, Legiſlature might originally 


have in making theſe laws, whether with 


a view of taking the arms outof the hands 
of the common people, or from a defire 


of puniſhing idleneſs and vice; yet, as 
they have ceaſed to anſwer the virtuous: 


ends of their creation, they ought at leaſt 
to be corrected, if not aboliſhed, : For 
2 <2 | it 


[ 33-1 
it is too well known, to need any proof, 
that there are few gentlemen in the coun- 
try, whether of the quorum or not, but 
will readily purchaſe Hares, Partridges or 
Pheaſants, of thoſe poachers, for whoſe 


puniſhment theſe laws were inſtituted.— 


But this is not all; theſe inſignificant 
animals have produced irreconcileable 
breaches in private families, and have 


done more miſchief than all the poachers 


in England, —Yet am I no friend to 
poachers, and far be it from me to pro- 
mote idleneſs ; I love to ſee and encou- 
rage virtuous induſtry ; but when I be- 
hold laws which are ſayd to be formed 
for the puniſhment of lazineſs, applied 
as inſtruments of oppreſſion, I confeſs 


| I long to have them repealed, or put 


upon a better footing ; for in a well re- 
gulated and free government, no law 
ought to exiſt, however well founded, 
that may be applied to gratify private 
pique or reſentment ; and I believe the 
gentlemen of the law will readily agree, 
that fifty proſecutions are commenced 
upon tyrannical and revengeful princi- 
ples, to one founded upon the honour- 
able motive of ſerving the public. 
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